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STATEMENT OF THE ISSUES PRESENTED 


1. Whether substantial evidence supports the Board's finding that 
Roman Catholic Diocese of Brooklyn and St Leo’s parish are joint 


employers of the employees 


+ 


Whether substantial evidence supports the Board's tindings that 


respondents violated Section S(a)t yof the Act by coercively interrogating 


their employees concerning their union activities and by threatening thet 


employees with closure of the school and other reprisals if tl 


the Union 


3 Whether the Board’s order ts valid and 


STATEMENT OF THE CASI 


This case 1s before the Court upon the application of the National 
Labor Relations Board pursuant to Section 19e) of the National Labor 
Relations Act. as amended (61 Stat. 136, 73 Stat. 519 
et. seq.), for enforcement of its order issued on November 
Roman Catholic Diocese of Brooklyn and St. Leo’s Parish, ; 
tors of St. Leo's School (hereafter, the ese and “St 
Board's Decision and Order (A.2-20, 23-27)" was issued by 
member panel of the Board consisisting of Members Fanning, Jenkins 


Penello. and is reported at 221 NLRB No. 136. This Court has jurisdiction 
| 


over the proceedings, the unfair labor practices having occurred in Brook 


lyn, N.Y. 


THE BOARD'S FINDINGS OF FACT 


A. Background: the Relationship of the Diocese 
and the Parishes 


The Diocese is a religious organization incorporated in the State of 


t 


New York and a constituent subdivision of the Roman Catholic Church. It 


operates religious, educational. and related facilities in the Boroughs ot 


Las 


A.’ references are to the portions of the record printed as an appendix to the 
parties’ briefs. References preceding a semicolon are to the Board's findings: those 


following are to the supporting evidence 


Brooklyn and Queens in the ¢ of New York (A.3;,49). For administra- 
tive purposes, the Diocese has subdivided the geographical area under its 
jurisdiction into approximately 225 smaller units called “Parishes” (A.3;, 
32.45). Each Parish is separately incorporated and owns its own land and 
buildings (A.34, 54). In addition to operating churches, some 185-190 
Parishes operate elementary or parochial schools as well (A.3; 31-32, 61) 
The Parishes which are financially able to do so pay a portion of their 
income as “taxes” to the Diocese (A.4; 33-34). On the other hand, the 
Parishes that are not self-supporting are supplied funds by the Diocese 


(A.4:; 33. 61, 64. 65-66) 


The Diocese is headed by a Bishop. Each Parish is headed by a Pastor 
or Rector who is appointed by a Diocesan Personnel Board, subject to the 
approval of the Bishop. The Pastor is responsible to the Bishop and may be 


transferred or removed by him. Other Parish priests are appointed and 


} 
r 2 5 7 > 
removed in a similar fashion (A.3, 32-33, - The Parish 


elementary school is headed by a Principal. In most cases, the Principal ts 


a member of and selected by the religious Order affiliated with the school 


(A, 3: 36, 57). In some instances, the Principal is a Layman or woman sele 
ted by the Pastor, possibly from a “file” of suitable persons maintained for 
that purpose by the Diocese (A.3, 36-37). The sciiools are staffed by a 
combination of religious and lay teachers who are paid a salary and other 


benefits by the Parishes (A.3-4; 40-41) 


The Diocese maintains a so-called “Catholic Schools Office.” One ot 
the functions of this Office is to recruit teachers for placement in the 
elementary schools (A.3; 29). Persons wishing to be employed in the 
schools are required to fill out an application form prepared by the Diocese 
and submit it to the Office. The applicants are interviewed by the Office 
and their applications are maintained on file for inspection by the schools 


When the Office receives a request from a school for applicants, the Office 


attempts to match the request with the applic deems most suitable 


j 


it then refers the appheants to the school \ rviews them and 
selects the ones it wants. Althoug! 

ipplicants through the Office, in practice 

through the Schools Office 

applicants are recruited directly by the 

to be interviewed at the Office (A.34 

is hired, the Otfice thereafter maintain 


person and all other teachers employ: 


The Office also pre 
a ‘Personnel Handbox 
according to its Introduction, is to “stat 
conditions for all teachers’ (A.4; 37-39 
describes the hiring process and sets for 


i 


t by 4 
CG try 


) } | 
the Pastor of the Parish involved, viter alia 


the regulations of the Brooklyn Diocesan Schools Oftics 

239. 260). The Handbook specifies the ware 

hased on the amount of their education and their experience. [t also 
enumerates the teachers’ fringe benefits, leave policies, retirement, perfor 
mance evaluation, transfer muhts and disciplinary and termination proce 


dur’s (A.4. 740-259). Among the benefits enjoved by the teachers are 


Diocesan-wide group health msurance plans, life insurance plans, and 


\ 


pension plans. While the premiums tor these plans are 
individual Parshes. if a teacher transters from one Parish school t 


he teacher continucs fer the plan and maintains whate 


she has earned (A.‘ 


Dio ese, the 


procedures and terms contained in the Handbook ar 


ein the 


nature of recommendations rather than binding requirements. and not all 
of th ies follow them Parishes pay wages 


Decisions concerning the job performan 
are made by the Panshes. Hows 


standard forms to be used by thern in the case of evaluation or termination 


of ateocher. After filling out the forms, the Parishes are required to send 


them to the Office where they an piaced i acnet Diocesan person 


nel files (A$. 35-36. 48 


» handles transters « referring then 
so, to other schools it considers who transfers 


retains his or her salary grade arned (A.49-50, $5 
9.60. 66-67) 


Although the State establishes the basic curr 
Office supphes information, advice, and assistanc 


ing textbooks, programs and courses of study (A 


Iso provides liaison with the State Fducat 
Schools. to the budgets 


jointly with F. 


St. Leo’s Pansh ts one of the Parishes within the Diocese. [tis finan 


clally selt supporting. It operates an elementary school in which about 656 
students are enrolled in the first through the eighth grades. The Principal 
the school is Sister Mary Denis. a member of the religious Order which 


een connected with the school for the p fifty years 


Grey Nuns of the Sacred Heart. Sister was chosen for th 


position by her 


Order in January 1971, Generally, th 
mh nded hy the Si hools Ot tics 


conditions. In addition to th 


{ 


teaching nuns and some cleven or twelv: 


198-196, 200) 


B. Union Organizational Activity at St. Leo's: a Majority of 
the Lay Faculty Sign Union Authorization Cards 


In January or February 1974 about nine of the lay teachers at St 


Leo's School held a meeting at one of the teacher's home They discussed 
the idea of jointing a Union.” Dennis Farrell, on uchers present 


2 ‘ F 
at the meeting. contacted the Union* but no further action was taken at 


that time. However, Farrell thereatter continued to receive mail from the 


* 


In June 1974 Farrell had his annu 


with Sister Mary Denis. At that time Siste ‘was “aware 


of the earlier meeting of the teachers cor 


PIAL T 


she was “aware ' that he was receiving mail from th 


self had deposited it in his mailbox. (A.12.92. 101) 


The Union organizational campaign resumed at the 


school year in October 1974. Farrell again con “d the n and 


sh 


ed anumber of Union authonzation cards arreil signed a card and 


circulated the remaming ones to the other lay teachers. By November 23 


“The Union 1s “Lay Faculty 


Association, Local 1261. Amencan Federation of 
Teachers, AFL-CIO 


1974, a total of 


99.)]Q00, 10% 16. 


The Union asks for recognition, St. Leo's Rejects 
the Union's Request and Coercively Interrogates 


and Threatens the Lay Faculty 


By a letter addressed to Sister Mary Denis an 
* Union claimed that a “majority 
had designated it as their collective bargaining representat 
Leo's to recognize tt and ef into bargaining negotiations (A.7, 140 
Sister received the letter « inesdayv. November 27. the dav before the 
Thanksgiving holidays. The following Monday, Dee ~, during the 
lunch period several of the lay teachers had an angry argument over the 
Their disagreestent was reported that dav to Sister Mary Dents 
next day. December 3, Sister drafted and mailed a re: 
‘Stated that sh 
Y your organization 


eting”’ with the Union (A 


After school that same day, December 3. Sister Mary Denis called 


Farrell to her office. Also present was ; er teacher, Kathleen Dietsche 


who had the title of “Assistant Principal.” Sister had asked Miss Dietsche 
to be present as “’a third party to hear the conversation a witness 

Sister began by referring to the Union's recognition demand and said that 
she wanted to tell Farrell “what my stand on it was, what my thoughts 
were regarding the letter and regarding an outside organization coming into 


the school She further said that she was “aware” 


* A ninth teacher signed a card on December 10, 1974(A.179) 


school insofar as it is divisive of the faculty ” Sister also said that, “‘if this 
outside organization came into the school, the school would not be able to 
meet the demands of the outside organization and the school would close.” 
Then, looking in the direction of the new teachers, she added that under 
the Union, “the last one hired was the first one fired’ (A. 10-12; 96-97, 
104, 108-109, 110-111, 112, 117-118, 123-124, 128, 132-134, 147, 153, 
165, 166, 170, 171, 191-192, 200-206, 216, 222, 223, 226) 
Il. THE BOARD'S CONCLUSIONS AND ORDER 

On these facts, the Board found that the Diocese and St. Leo’s are 
joini employers of the lay faculty at St. Leo’s. The Board also round that 
the Diocese and St. Leo’s violated Section 8(a)(1) of the Act by coer- 
cively interrogating Farrell concerning his Union activities, by telling Farrell 
that he was hurting his chances for advancement by engaging in Union 
activities, by threatening Farrell and the other lay teachers with closure of 
the school if they persisted in their Union activities and by unlawfully 
refusing to recognize the Union. The Board further found that the unfair 
labor practices of the Diocese and St. Leo’s were sufficiently serious to 


warrant imposition of a bargaining order (A.5-6, 13-15, 16, 23-24). 


The Board’s order requires the Diocese and St. Leo’s to cease and 


desist from the untair labor practices found and from “‘in any other man- 


ner” infringing upon their employees’ protected rights. Affirmatively, the 


Diocese and St. Leo’s are directed to bargain with the Union upon request 


and post appropriate notices (A.18-20, 24-27). 


ARGUMENT 


I. SUBSTANTIAL EVIDENCE SUPPORTS THE BOARD'S FINDING 
THAT THE DIOCESE AND ST. LEO’S ARE JOINT EMPLOYERS 
OF THE LAY TEACHERS IN ST. LEO’S SCHOOL 


In this case the parties stipulated that the Diocese meets the Board’s 
discretionary standards for assertion of jurisdiction over it but that St. 


Leo's —individually does not (A.2-3; 28). 


Although St. Leo’s before the 
Board resisted assertion of jurisdiction over it, the Board nonetheless 
asserted jurisdiction over both the Diocese and St. Leo’s by finding that 
each one constituted am employer, jointly with the other, of the lay faculty 
of St. Leo’s school (A.5-6). Since it is well settled that the Board may 
assert jurisdiction over and impose joint and several liability on- each joint 
employer so long as one joint empioyer satisfies Board jurisdictional stan- 
dards, see V.L.R.B. v. Checker Cab Company, 367 F.2d 692, 693-694 
(CA. 6, 1966), cert, denied, 385 U.S. 1008; N.L.R_B. v. Gibraltar Indus- 
tries, Inc,, 307 F 2d 426, 431 (C.A. 4, 1962), cert. denied. 372.U.S. 911, 
the only issue here is the correctness of the Board's finding that the Diocese 


and St. Leo’s are in fact joint emplovers. 


In deciding the question of joint employers, the test is whether each 
entity “possessed sufficient indicia of control over the work of tae employ- 
ees.... NLRB. vy. Jewell Smokeless Coal Corp., 435 F.2d 12/0,.1271 


(C_A. 4.1970): Accord, NLRB Y SE. Nichols Company, 380 F.2d 438, 


>The Board asserts jurisdiction over private schools systems which gross $1,000,000 

a year and receive $50,000 across state lines. See N.L.R.B. vy Wentworth Institute, $15 
F.2d 550, 553, n.2,554(C.A. 1, 1975). The Board in the past has asserted jurisdiction 
over the Diocese, see Henry M. Hald High School Assn and Roman Catholic Diocese of 
Brooklyn, 216 NLRB No. 94 and 93, 88 LRRM 1524 and 1560 (1975), and the Diocese 
in this case does not contest this action. Accord: The Catholic Bishop of Chicago, 220 
NLRB No. 63,90 LRRM 1225, 1226 (1975), Roman Catholic Archdiocese of Baltimore, 
216 NLRB No. 54,88 LRRM 1169, 1170-1171 (1975) 


li 


439 (C.A. 2, 1967): N.L.R.B. v. The Grevhound ( orp., 368 F.2d 778, 780 
(C.A. 5, 1966). This question “‘is essentially a factual issue.” Boire v. Grey- 
hound Corporation, 376 U.S. 473, 481 (1964), and the Board’s finding 1s, 
therefore, entitled to acceptance by the Court where it is supported by sub- 
Stantial evidence, see Ace-Alkire Freight Lines v. N L.R.B . 431 F.2d 280, 


eo (CA. 8, 1970). 


The Board’s finding of joint employers in this case is amply supported 
by the evidence. Thus, St. Leo's, as the nominal employer of its faculty, 
ts clearly an employer of them and neither the Diocese or St Leo's con- 
tends otherwise. The Diocese, however, maintains sufficient control] over 
St. Leo’s faculty to be an employer of them also. As set out supra, pp. 2-3, 
the Diocese, is basically the creation of the Diocese. Its leader. the Pastor. 
is appointed by, responsible to, and subject to removal by the Diocese. And 
aithough St. Leo’s is financially self-sustaining, it, like any other parish in 
the Diocese, would receive financial assistance from the Diocese it the need 
arose (supra, p. 3). Further, while the Principal of St. Leo’s school is 
selected by her Order, rather than the Pastor or the Bishop directly, it is 
fair to infer that the Order maintains its affiliation with the schoo} only 
through the permission of the Pastor and the Bishop. Ciearly, therefore. 
whether it exercises the power or not, the Diocese can if it wishes dictary 
all actions to be taken by St. Leo’s. See \.L.R.B. v. Gibraltar Ind, 


Inc., supra, 307 F.2d at 430. 


The Diocese’s control over St. Leo’s faculty, however, is much more 
than merely theoretical. The Diocese, as the evidence makes plain, is sub- 
stantially involved in the employment and working conditions of St. Leo’s 
teachers. Thus. no teacher may be employed by St. Leo’s (or any other 


Parish) unless he or she is first interviewed by the Diocese, which refers the 


teachers it considers suitable to Parishes it considers appropriate (supra, 


pp. 3-4). It is apparent, then, that the Diocese exercises both a recruitment 
function and a veto power with respect to all persons emploved by St 
Leo's. See Ace-Alkire Freight Lines vy NLRB. supra, 431 


V.L.R.B. vv. Checker Cab Company, supra, 367 F.2d at 698 


Further, the Diocese for all ¢ sactical purposes establishes all of the 
basic working conditions of the teachers. Through the “Personnel Hand- 
book” published by its “Catholic Schools Office.” the Diocese lists just 
about every possible term of employment covering the teachers, i.e., wages, 
fringe benefits, leave policies, retirement, performance evaluation, transfer 
rights and disciplinary and termination procedures (supra, p. 4). See 
V.LR.B. v. SE. Nichols Company, supra, 380 F.2d at 439:N LRB i 
Checker Cab Company, supra, 367 F.2d at 698. Altnough the Diocese 
claims that the provisions of the “Personnel Handbook” are merely non- 
binding recommendations, the record, as the Administrative Law Judge 
noted (A.4-5), warrants the inference that the Handbook’s procedures are 
“generally followed ” Admittedly, St. Leo’s follows them (supra, 


p. 6) 


Che Diocese also supplies a number of necessary items to St. Leo’s 
For example the Diocese furnishes the standard employment contract form 
which not only contains the name of the Diocese on its heading but also 
obligates the teacher “to observe and enforce ... the regulations of the 
Brooklyn Diocesan Schools Office” (supra, p. 4). In addition, the 
Diocese provides corms for the evaluation or termination of teachers, 
which St. Leo’s and the other Parishes are required to fill out and submit to 
the Diocese (supra, p. 5). Moreover, the Diocese supplies information 


and assistance concerning textbooks and courses: liaison with the public 


schools, budget advice. and continuing education programs for the tea- 


chers (supra, p. 5). See NLRB. vy Dayton Coal & Iron, 208 F.2d 394, 


395 (C.A. 6, 1953). And the Diocese handles matters involving more than 


one Parish. such as transfers from one Parish to another and Diocesan 


wide pension and insurance programs «supra 


x si the " 1 Ane seyf Stjece 
Finally, the record does nots igeest : 


Diocese and St. Leo’s concerning the labor relations policies whi 


Mary Denis adopted with respect to unionism among the 5f Leo's faculty 


It is reasonable to assume. therefore, that the Diocese and St. I eos are 

united in opposition to the Union. See VL. RB. v, Gibraltar Industries 

Inc. supra. 307 F.2d at 430-431. In this respect it is noteworthy that the 
| 


attorney has represented both the Diocese and St. Leo's throughout 


this proceeding. 


In sum, the evidence here leaves little doubt that the Diocese is not 
simply an interested bystander but rather an entity vitally concerned with 
the activities and events surrounding St. Leo’s lay faculty. It possesses total 
theoretical control and a substantial amount of de facto control over the 


faculty's working conditions. It is. therefore, as the Board properly found, 


an employer, together with St Leo’s, of that faculty. 


SUBSTANTIAL EVIDENCE SUPPORTS THE BOARD'S FINDINGS 
THAT THE DIOCESE AND ST. LEO’S VIOLATED SECTION 
S(aX it) OF THE ACT BY COERCIVELY INTERROGATING THEIR 
EMPLOYEES CONCERNING THEIR UNION ACTIVITIES AND 
BY THREATENING THEIR EMPLOYEES WITH CLOSURE Of 
THE SCHOOL AND OTHER REPRISALS IF THEY SUPPORTED 
THE UNION 


As set forth supra, pp. 6-7, following unsuccessful attempts in the 
early part of 1974, the lay faculty at St. | eo’s resumed organizational 
activity in November of that year and obtained eight signed Union authon- 
zation cards by November 23. On that date the Union sent Sister Mary 
Denis a letter claiming majority support and demanding recognition. Sister 


received the letter on Wednesday. November 27, the day before the 


Thanksgiving holidays. The following Tuesday, December 3, Sister sent 


the Union a reply, rejecting its recognition demand assertedly because she 
doubted the union’s majority claim. That same afternoon, Sister called to 
her office lay faculty member Farrell who, she knew, was he 

organizer. In the presence of Assistant Principal Dietsche, her selected 
“witness,” Sister proceeded to iell Farrell in the most explicit possible terms 
that she was strongly opposed to the employees organization activity and 
that she “would do everything within the law to prevent an outside organi 
zation from coming into the school” (supra, pp. 7-8). Sister then asked 
Farreil what he expected to get from “this outside organization, and, 
when Farrell replied, “job security,” Sister said, “there « ould be no job 
security because if the outside organization came into the s¢ hool, the 
school would close * Sister added that Farrell “ had excellent poten 
tial for leadership, but . was moving into the wrong direction and Was 


hurting [his] chances” (supra, p. 8). 


The next day, after a regularly scheduled meeting of the entire 
faculty, Sister Mary Denis again brought up the subject of unionism and 
“basically _sai' the same thing.” 1.e.. that she “would do all within the 
law to prevent an outside organization coming into the school " She 
also said that “il this outside organization came into the school, the schoo! 
would not be able to meet the demands of the outside organization and the 


school would close” (supra, pp. 8-9) 


The Board’s conclusion that these statements violated Section 8(a(1) 
of the Act is plainly correct. Sister Mary Denis’ question of Farrell concern- 
ing his Union expectations was “coercive in light of all of the surrounding 


circumstances.” Retired Persons Pharmacy v. NLRB. . 519 F.2d 486, 492 


(C.A. 2, 1975), and therefore unlawful. Thus. the question was asked 


against an announced background of hostility to unionism. the question 


was followed immediately by threats which. we show infra, pp. 15-17. were 


iHegal: Sister is the highest ranking person in the immediate sche | hier- 
archy, the question was asked in a private interview In Sister's office in the 
presence of a “witness” and in an atmosphere of unnatural formality, and 
the question was unaccompanied by any assurances against reprisals 
Clearly, most if not all of this Court’s indicia for judging findings of illegal 
interrogation are present and the Board’s determination is accordingty 
entitled to acceptance. Retired Persons Pharmacy v. N.L.R.B., supra, 

$19 F.2d at 492-493, and cases cited; NV. R.B. v. Long Island Airport 


Limousine Serv. Corp. , 468 F.2d 292, 9906-297 (C.A. 2, 1972) 


Equally unlawful was Sister Mary Denis’ threat to Farrell that he “had 


excellent potential for leadership, but... was moving into the wrong direc- 


tion and ... was hurting [his] chances.” As noted supra, p. 8, n. 4, 


Farrell had previously applied for a position as 4 lay principal, a job which 
inter alia required a recommendation trom Sister Mary Denis. Her state- 
ment to him, therefore, was a clear warning that she would withhold trom 
him any such recommendation as long as he persisted in his Union activi- 
ties. Such a statement is unquestionably illegal. See V.L.R.B. v. Chain Ser- 
vice Restaurant Employees, Loc. 17.302 F.2d 167, 171 CA. 2, 1962). 


\ L.R.B yv. Taylor Mart, 407 F.2d 644, 646(C.A. 7, 1969). 


Finally, Sister Mary Denis’ statements to Farrell individually and to 
the entire lay faculty that “the school would close” if the “outside 
organization came into the sc i‘ It is, of course, 
well settled that threats to close the place ot employment in the event of 
union success are among the most serious unfair labor practices an 
employer can commit. See, e.g. VL R.B. y. Taber Inscruments, 421 F.2d 


642, 643-644 (C.A. 2, 1970). 


Nor could Sister’s statements qualify as a lawful “prediction as to the 


precise effects [she] beheves unionization will have on” the school. 


VLRB v. Gissel Packing Co., 395 Us $75. 618 (1969). For, as the 
Court in Gissel went on to hold, in ordet avo e proscriptions of th 


Act, a prediction of this kind (395 U.S. at 618-619) 


must be carefully phrased on the basis of objective fact to 
convey an employer's belief as to demonstrably probable 
consequences beyond his control If there is any impli- 
cation that an employer may or may not take action solely on 
his own initiative for reasons unre lated to economic neces 
sities and known only to him, the statement is no longer a 
reasonable prediction based on available facts but a threat 

of retaliation based on misrepresentation and coercion, and 
as such without the protection ot the First Amendment 

We therefore agree with the court below that “[clonvey- 
ance of the employer’s beliet, even though sincere, that 
unionization will or may result in the closing of the plant ts 
not a statement of fact unless. which is most improbable, the 


eventuality of closing is capable of proot i 
Furthermore, the “‘burden of proving justification” for the employ ers 
claims is, as the First Circuit expressly held in its decision in ML Bet 
Sinclair Company , 397 F.2d 157, tol ( 1968), on the employe 
Gissel opinion, the Supreme Court specifically approved the First Circuit's 
approach, stating that 1t saw “no need to tamper with” the “standards used 
below for evaluating the impact of the employ er’s statements Vero 
U.S. at 618. Accord: Luxura Div. of Beaunit Corp. v. N.L.R-B 
447 F-24112, 116 (CA. 2, 1971) Cunkess the employer can demonstrate 
objectively that such consequences are the likely result of economic neces 
sity or the application of sound business practice to antecedent tacts 
beyond the employer's control, the ‘prediction’ “1s illegal) Zim’'s Food 


liner. Inc. vy. N.L.R.B. 495 F.2d ‘ 1137(C.A. 7, 1974), cert. denied, 


419 US. 838 (a “severe burden” has “been placed upon the employer to 


justify such statements by objective evidence ) 


ese and St. Leo's have offered no | of to sustali 
their burden of substantiating Sister Mary Denis’ assertion that unioniza 
tion might force a closure of the school hough Sister at « 
her remarks at the faculty meeting appeared to claim that the 
for her statement was that “the school would not be able to meet the 
demands of the outside organization” (A.96, 209), she admitted at the 
hearing that she did not even “know what tho demands would be” (A.201) 
Moreover. the Union, which at that time was recognized by some Dioces 
High Schools but not by any elementary schools, had not “tormulate 
specific monetary demands for elementary schools” (A 
at the faculty meeting also “said something to the effect Ue 
9 Diocesan high schools. now there are only 8° (A.201, 222). However 
the Diocese and St. Leo’s offered no evidence that the closing of the His 
Schools was in any way connected with the Union. Her “prediction,” 
therefore. was just as unfounded as that of the employer in Sinclair Co 
\ L.R.B.. supra, which the Supreme Court rejected because the em 
“had no support for its basic assumption that the union, which hac 
even presented any demands, would have to strike to be heard, and [there 
was] no basis for [the employer’s] attributing other plant closings in the 


{ 


area to unionism ~~ 395 U.S. at 619. The Board’s finding that Sister's 


statements relating to school closure were illegal is accordingly tully sup 


ported. Accord: VLR.B. vy. Taber Instruments, supra, 42) F.2d at 644 
Snvder Tank Corp. vy N.L.R_B., 428 F.2d 1348, 1349-1350 (¢ 
V.L.R.B. vy. Rollins Telecasting, Inc., 494 F.2d 80, 82 (C.A. 2, 1974). cet 


denied, 419 U.S, 964. 


Before the Board, the Diocese and St. Leo's attacked the Administra 
tive Law Judge's findings, based on a credibility resolution (A.9-10, 11-1 
that Sister Mary Denis made the remarks found unlawtul. Ot 
well settled that such findings are unassailable here unless they are 


incredible on their face. E.g.. NLRB. v. Dinion Cail Co, 201 


490 (C.A. 2, 1952). Not only z 1 findings which are sohdly 

the testimony of Farrell and other teachers (supra, pp. &-9) 

incredible, but, as the Judge pointed out, they ar 

admissions which Sister made on cross¢xamination. Thus, while Sister 
initially denied saying anything to Far *ll or the faculty about the school 
closing (A.194, 201), she subsequently conceded that “she said something 
to the effect that there had been 9 Diocesan high schools, now there are 
only §,’’ and that she also “said something to the effect that if there were 
too many demands from an outside organization upon the school, and the 
school couldn't meet these demands, that possibly the school would have 
to close. Schools, | think. | don’t even think I put it in singular. Schools 
would have to close’ (A.201, 209). Assistant Principal Dietsche, a witness 
for the Diocese and St Leo’s, also contirmed that Sister Mary Denis “‘reter 
red to high schools, to Diocesan high schools that had been open, and 
some had closed” and that “Sister Denis said something to the extent that 
if more money were asked by an outside organization, and parishes could 
not meet it, the schools would be torced to close’ (A.10.n. & 


On this record, then, there can be no question that the Board's factual tind 


ings are plainly correct 


Hi. THE BOARD'S ORDER IS VALID AND PROPER 
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As stated supra, pp. 6-7, by November 23, 1974, the Union had 
obtained eight signed authorization cards from the St. Leo's lay taculty 


At that time. the Judge found (A.6-7), there were twelve lay and five 


f ; 
religious teachers employed at the school.” The ludge also found that a 


ft wt * 
The onginai eight card signers were Farrell, Matos Mueno, Gatto 
Dikocco. Soldt, Van Valen and Glascock. A ninth card was signed by 


Martelli on December 10 (supra, p. 7). The non-signers were Cain Zanetti 
285) 


and Dietsche and the five religious teachers (A.176-175 


irther found that the untair lab 


rently serious tO war)» 


The evidens 


sition that 


s teachers (A_] 


raised f uch issues in their bret to h and thereafter 


to the Board (4 


re the Board by wa 
# 


Park kdee Sheridan Meats 


ovisions of Section 1OCc) 


urgaining 


instant 


ourt stating 
“must uphold the Board when, as here, there is a fair basis Tor 
ver has crossed the line and seriously impaired 
YNLRB v. Marsellus Vault & Sale 
) 1970) (threats of plant closure 


} 


request that employees withdraw from union mad 


plant manager to several employees held sufficient 


V.L.A0C8. 1 1 Metal Specialists 


70}. cert. denied, 401 U.S. 907 (threats of plant closure and 


ugh the 


violations in Sinclair 
') NER 6.1 


fa bargaining order 


1291-1294 (C.A. 2, 1972) (owner 


inion sul 


‘mployees, interrogation, and 
* * sii ‘ ’ ; hated 
ers and close part of business held argaining 
38 F 7d 894. 907-903 


4 


wre VLR B. vy. General Si 


asis for inferring 


for all the 


*CUSSATY 


Herizkha & An wiles 


Moreover, while 
that Farrell, | 


ers statements in the iT 
n 1 state that they heard Sister link closure of th 


way or unotner 


{ 
accorain 


Sister Mary Dents said 


If this outside organization would be 


the school could not meet its demands and 1 
f the financial demands, the 


ame in, because 


} 
close 


mtinus 


ted there were nine and 


now there were five and they belonged to the outside organization 
cording to Gatte (A.128) 


If we participated in union activity that the echool coul 


She referred to the High Schools atter they had unt 
that some of them had closed 


According to DiRocco (A.133) 


If it is job security you want, you have it now. With an outside 


yy 


organization, the school will close and you will have no yobs 


According to Soldt (A.153): 


If it is job security you want. 


are open 
According to Van Valen (A.165, 166) 


the point of yob security. if this was a 


we were fooking for in 3 union, that the union can't 


nuarantee job security. that ~e have jobs as ione as the 


were open and working. function 


ording to Campo (A.170, 171) 
She mentioned that if it was security that we were concerned with 
having an outside organization doesn't necessarily insure security 


tol. sccurtty would be if the schools were open and as an 


example she gave some high schools that had to shut down that did 


shut down and they had outside organizations in there and 


those people had no more security than we did because U 


cording to Zanetti (A.216) 


» didn’t see how having an outside organization could hel 
security 


794 992 
3 


yrding to Dietsche (A.222, 226) 


Sister referred. | believe, to high schools, to Diocesan high schools 


that had been open, and some had I believe Sister Denis 
said something to the extent that‘! more money were asked by ar 
yutside organization, and parishes could n Pet it, the schools 


' } t i ‘ 
would be torced to ciose She said we had job security. As 


long as schoois are open, we have job security 


24 


When considered tn light of Sister’s vigorously stated opposition to the 
employees’ union activities, we submit that each of the versions of Sister's 
remarks which the employees thought they heard amounted to either 
direct threats or unlawful) because unsupported predictions of economic 


harm stemming from the employees’ organizational efforts. On such a 


recor... then, there can be no real doubt of the adverse impact of Sister's 


assertions. 


- 


CONCLUSION 


For the foregoing reasons, we respectfully request that the Court enter 


a judgment entorcing the Board’s order in full 


JOHN D. BURGOYNE, 


Attornes 


National Labor Relations Board. 
Washingten D.C 20570 


JOHN S. IRVING, 
General Counsel, 
JOHN E. HIGGINS. JR... 


Deputy General Counsel, 


ELLIOTT MOORE. 
Deputy Associate General Counsel, 


National Labor Relations Board. 


April 1976 


Petitioner, 


CATHOLIC DIOCESE OF 
YN AND ST. LEO’S PARISH, 


OPERATORS OF ST. LEO'S 


ed 


~ 


— ee 


Resnondent. 


CYERTIFLICAT! 


Te undersigned certifies that three (3) copies of the Soard’s 
offset printed brief in the above-captioned case have tt is dav been 


gerved ty first class mail upon the following counsel at the ad 


James Flynn, sq. 
Lorenz, Fin Giardino & Lambos 
25 Broadway 


jew York, New York 10016 


fs 
Pmt ot 
/a/ Elliott Moore 


lliott Moore 


eputy Associate General Counsel 


NATIONAL LAROR RELATLONS 
at Washington, 


av OL April, Lys. 


